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WITHDRAWAL OF MOTION TO REMAND TO EMPLOYER’S APPEALS COMMITTEE

	COMES NOW the Claimant and withdraws her Motion to Remand to Employer’s Appeals Committee within the Respondent’s Benefit Plan as a Qualified Employer under the Oklahoma Employee Injury Benefit Act.
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CLAIMANT’S  STATEMENT OF CONSTITUTIONAL CHALLENGES

COMES NOW Claimant and submits the following statements, arguments, and authorities:
STANDARD OF REVIEW
	The version of 85A O.S. § 211 in effect on the date of the injury strictly limits the authority of the Workers’ Compensation Commission sitting en banc to review an adverse benefit determination. 85A O.S. § 211(B)(5) provides:
	The Commission en banc…shall possess adjudicative authority to render decisions in individual proceedings by claimants to recover benefits due to the claimant under the terms of the claimant’s plan, to enforce the claimant’s rights under the terms of the plan, or to clarify the claimant’s rights to future benefits under the terms of the plan; (emphasis added)

	Claimant alleges restricting claimant’s rights to “under the terms of the plan” is an unconstitutional denial of due process and equal protection of the law. 
	85A O.S. § 35 makes Oklahoma employers totally responsible for compensation of a worker’s injury that arose out of and was in the course of employment:
A. 1. Every employer shall secure compensation as provided under this act to its employees for compensable injuries without regard to fault.
For Qualified Employers choosing to Opt Out of the traditional workers’ compensation system in Oklahoma—one of the three ways to satisfy the guarantee that benefits will be paid— the legislature established strict parameters for medical and indemnity benefits that must be covered by an Opt Out plan. The governing statute is 85A O.S. § 203. The pertinent parts of that section are:
A. An employer voluntarily electing to become a qualified employer shall adopt a written benefit plan that complies with the requirements of this section. Qualified-employer status is optional for eligible employers. The benefit plan shall not become effective until the date that the qualified employer first satisfies the notice requirements in Section 109 of this act.
B. The benefit plan shall provide for payment of the same forms of benefits included in the Administrative Workers' Compensation Act for temporary total disability, temporary partial disability, permanent partial disability, vocational rehabilitation, permanent total disability, disfigurement, amputation or permanent total loss of use of a scheduled member, death and medical benefits as a result of an occupational injury, on a no-fault basis, with the same statute of limitations, and with dollar, percentage, and duration limits that are at least equal to or greater than the dollar, percentage, and duration limits contained in Sections 45, 46 and 47 of this act. (emphasis added)
	
There can be only one understanding of the legislature’s intent—Opt Out plans must provide AT LEAST the same benefits as other employers who have satisfied their responsibility for employee injuries by either buying a workers’ compensation insurance policy or qualifying as a Self-Insured.
Exhibit A is a comparison of rights and benefits for employees covered by the Administrative Workers’ Compensation Act as compared to rights and benefits under the Dillard’s Benefit Plan which is the subject of this appeal. 
Claimant alleges she was denied benefits under the Respondent’s Opt Out plan because such plan was approved under the provisions of the Oklahoma Injury Benefit Act, which is unconstitutional for a number of reasons.
	The OIBA is unconstitutional because it deprives injured workers covered by an Opt Out plan of equal protection of the law by being treated differently from similarly situated workers. The Fourteenth Amendment to the federal constitution mandates no state shall “deny to any person within its jurisdiction the equal protection of the laws.” Because the facts in Claimant’s case implicate a suspect class and abridge a fundamental right, the heightened security standard of review should be used. Gladstone v. Bartlesville Ind. School Distr. No. 30, 2003 OK 30, 66 P.3d 442.  The purpose of the Equal Protection Clause is to safeguard against arbitrary discrimination. Ross v. Peters, 1993 OK 8, 846 P.2d 1107.
	Compare the Claimant’s plight with Worker A, who suffers the same injury in the same manner while working for an Oklahoma company that carries workers’ compensation insurance under the AWCA. Claimant’s claim was arbitrarily denied without Claimant being provided an opportunity to seek a change of physician as is available to an injured worker of a non-opt out employer.
There is no equal protection or due process guarantee in the legislative action of allowing an Oklahoma employer to OPT OUT of the statutory workers’ compensation system, set up its own benefit plan, make all the decisions regarding benefits, determine who and how a plan can be reviewed, and have total control of the development of the record for appeal. Nowhere along the way is there an agency or court or unbiased tribunal to look at the merits of an injured worker’s case. OPT OUT employers are allowed to replace a judge with a committee chosen by the employer. That flies in the face of the federal and state constitutions. There is no legitimate state interest in providing less equal protection and due process guarantees for employees of Opt Out companies.
The OIBA is unconstitutional because it denies an injured worker the constitutional guarantee that his life, liberty, or property not be taken without due process of law. Due process guaranteed by Art. 2 § 7 of the Oklahoma Constitution applies to administrative agencies, such as Respondent Insurance Commissioner and the Workers’ Compensation Commission, as a state action. Wolfenbarger v. Hennessee, 1974 OK 38, 520 P.2d 809.
There is a denial of due process and equal protection in the appeals procedure for OPT OUT employers. 85A O.S. § 211 provides minimum appeal procedures for employees injured while working for an employer that has OPTED OUT. 
(1) Subsection C(1) allows the employer to appoint an appeals committee of at least three people not involved in the original adverse benefit determination. These three, appointed by the employer, obviously have a suspiciously vested and biased interest in the appeal.
(2) Subsection C(6) requires the Workers’ Compensation Commission to “rely on the record established by the internal appeal process.” There is no trial de novo.
(3) If the Workers’ Compensation Commission is involved in the appeal, subsection B(6) requires the commission to “rely on the record established by the internal appeal process.” Further the Commission‘s review “shall be limited to benefits payable under the terms of the benefit plan…” There is no trial do novo or independent inquiry allowed.
(4)  Subsection B(7) limits the Supreme Court’s review on appeal. “The Supreme Court may modify, reverse, remand for rehearing, or set aside the decision only if the decision was contrary to law.”
There is also concern with the validity of the record in the OPT OUT employer’s determination of benefits. The employer is in total control of the record. Deprivation of a property interest subject to the Due Process Clause of the Fourteenth Amendment to the federal Constitution requires that the holder of the right be given an opportunity to create a record sufficient to permit meaningful appellate review of a trial court order that acts as an end-of-the-line disposition. Cotner v. Golden, 2006 OK 25, 136 P.3d 630. Section 211 of the Oklahoma Injury Benefit Act does not provide for the development of such a record. To the contrary, the employer’s appeals committee may request any additional information “it deems necessary to make a decision, including having the claimant submit to a medical exam.” The entire record is in complete control of the employer, a blatant denial of due process.
Such an appeals process is contrary to the fundamental element of due process and equal protection of the laws that requires a fair and impartial trial, including a neutral and detached decision-maker. Clark v. Board of Education of Ind. Sch. Dist. No. 89, 2001 OK 56, 32 P.3d 851. The Oklahoma Supreme Court has opined that every litigant is entitled to nothing less than the cold neutrality of an impartial judge, and defined such neutrality to be the disinterest of a total stranger. State ex rel. Bennett v. Childers, 1940 OK 389, 105 P2d. 762.  In the Bennett case, Justice Hurst quoted an early Texas case, “An independent, unbiased, disinterested, fearless judiciary is one of the bulwarks of American liberty, and nothing should be suffered to exist that would cast a doubt or shadow of suspicion upon its fairness and integrity.” The impartiality of a decision-maker to decide whether or not an injured worker is eligible for benefits is comparable to the mandate that the judiciary be unbiased and disinterested.
Nowhere along the appeal route is an unbiased arbiter allowed to interpret the facts surrounding injured worker’s injury and his right to medical and indemnity benefits.
The OIBA is unconstitutional because it provides differential treatment for claimants and is therefore repugnant to the Oklahoma Constitution as a special law not based upon a reasonable or rational relationship to a permissible public policy or goal. Art 5, § 46 Oklahoma Constitution, Montgomery v. Potter, 2014 OK 118 ___P.3d____, decided December 16, 2014, Brown v. Lillard, 1991 OK 74, 814 P.2d 1040.
	The state legislature has the right to limit benefits for injured workers or determine coverage. Cities Services Gas Co. V. Witt, 1972 OK 500 P.2d. But, there is a limit to the police power. It is fundamental that the legislature may not part with, or delegate to others, its right to exercise police power, National Bank of Tulsa Building v. Goldsmith, A legislature with power to create new rights and abolish old ones can only do so with rights that are not vested; even the most unrestrained legislature cannot deprive a plaintiff of a vested interest. In re Bomgardner, 1985 OK 59, 711 P.2d 92.  The right to a fair and unbiased determination of benefits for a work-related injury, and the right to a fair and proper appeal of an adverse determination of benefits, are VESTED RIGHTS and a matter of public concern. 
	The shortcoming of a special law is that it does not embrace all the classes that it should naturally embrace, and that it creates preference and established inequality. A law is special if it confers particular privileges or imposes peculiar disabilities or burdensome conditions in the exercise of a common right on a class of persons arbitrarily selected from the general body of those who stand in precisely the same relation to the subject of the law. Wall v. Marouk, 2013 OK 36, 302 P.3d 775. 
	First, the OIBA creates different rights of appeal of adverse determination of benefits. A worker injured for an employer who chose to not OPT OUT has a right to a full-blown evidentiary hearing, with right of counsel, before an administrative law judge. 85A O.S. § 27(A) provides:
A. The Workers’ Compensation Commission shall be vested with jurisdiction over all claims filed pursuant to the Administrative Workers’ Compensation Act. All claims so filed shall be heard by the administrative law judge sitting without a jury. The Commission shall have full power and authority to determine all questions in relation to claims for compensation under the provisions of the Administrative Workers’ Compensation Act. The Commission, upon application of either party, shall order a hearing. Upon a hearing, either party may present evidence and be represented by counsel. Except as provided in this act, the decision of the administrative law judge shall be final as to all questions of fact and law.

Under the OPT OUT scheme, the initial determination of compensability is made by the employer, and then appealed to an employer committee, rather than to an impartial reviewer such as a court or administrative agency. The two appellate procedures are unconstitutionally disparate.  
Second, the OIBA creates disparate appellate rights for injured workers. The appeals rights for an injured worker employed by an OPT OUT employer are discussed in detail above. 
The appellate rights of an injured worker whose employer has chosen to not OPT OUT are markedly different. In a claim before the Workers’ Compensation Commission, an injured worker, if aggrieved by the decision of an administrative law judge, is allowed by 85A O.S. § 78 to appeal to the three-member Workers’ Compensation Commission. 
Then, if a party is aggrieved, Subsection C of § 78 provides a comprehensive standard of review in the Supreme Court.  For OPT OUT injured workers, the Supreme Court can reach a different conclusion only if the decision of the employer and the Commission is “contrary to law.” But for the injured worker whose employer chose to not OPT OUT, the Supreme Court has a comprehensive standard of review. 85A O.S. § 78: 
The Supreme Court may modify, reverse, remand for rehearing, or set aside the judgment or award only if it was:
1. In violation of constitutional provisions;
2. In excess of the statutory authority or jurisdiction of the Commission;
3. Made on unlawful procedure;
4. Affected by other error of law;
5. Clearly erroneous in view of the reliable, material, probative and substantial competent evidence;
6. Arbitrary or capricious;
7. Procured by fraud; or
8. Missing findings of fact on issues essential to the decision.

If the Oklahoma Employee Injury Benefit Act is determined to be constitutional, Petitioners request that 85A O.S. § 209 be declared unconstitutional.

Even though the Oklahoma Injury Benefit Act allows employers to OPT OUT of the administrative workers’ compensation system, develop their own plan of benefits, and determine who and how appealing bodies can interpret its application, the Act still gives such OPT OUT employers immunity from district court common law actions. Specifically, Section 209, subsections A and B provide:
A. A qualified employer's liability under the benefit plan and otherwise prescribed in this act shall be exclusive and in place of all other liability of the qualified employer and any of its employees at common law or otherwise, for a covered employee's occupational injury or loss of services, to the covered employee, or the spouse, personal representative, parents, or dependents of the covered employee, or any other person. The exclusive remedy protections provided by this subsection shall be as broad as the exclusive remedy protections of Section 5 of this act, and thus preclude a covered employee's claim against a qualified employer, its employees, and insurer for negligence or other causes of action.
B. Except as otherwise provided by its benefit plan, or applicable federal law, a qualified employer is only subject to liability in any action brought by a covered employee or his or her dependent family members for injury resulting from an occupational injury if the injury is the result of an intentional tort on the part of the qualified employer. An intentional tort shall exist only when the covered employee is injured because of willful, deliberate, specific intent of the qualified employer to cause such injury. Allegations or proof that the qualified employer had knowledge that such injury was substantially certain to result from its conduct shall not constitute an intentional tort. The issue of whether an act is an intentional tort shall be a question of law for the court or the duly appointed arbitrator, as applicable.

The statute gives the same exclusive remedy protection as is afforded employers who choose to not OPT OUT.  If an injured worker for Swift or Dillard’s waits three days to report an injury, he or she is not entitled to benefits under the Injury Benefit Plans. If Section 209 is allowed to stand, and the worker is not allowed to sue at common law, he would be left without a remedy. Such a result is prohibited by Art. 2 § 6 of the Oklahoma Constitution.
The basic premise is—if you subscribe to the statutory administrative workers’ compensation system, the Grand Bargain allows you to enjoy immunity from civil liability—but if you OPT OUT of the statutory system, you lose the cloak of exclusive remedy protection
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CLAIMANT’S RESPONSE TO DILLARD’S INC.’S MOTION FOR SUMMARY JUDGMENT WITH BRIEF IN SUPPORT

	COMES NOW the Claimant, in response to the Motion for Summary Judgment of Dillard’s Inc., and alleges and states:
SUMMARY OF THE CASE

	Clamant alleges she suffered a work-related injury on September 11, 2014, after her employer, the Respondent herein, had become a Qualified Employer under the Oklahoma Employee Injury Benefit Act.
	Respondent issued an Adverse Benefits Determination and denied benefits under the Respondent’s Benefit Plan. Claimant exhausted administrative appeals within the Benefit Plan and requested review before the Oklahoma Workers’ Compensation Commission.

THE WORKERS’ COMPENSATION INJURY CLAIM OF CLAIMANT IS GOVERNED BY STATE LAW AND NOT BY ERISA

	1. This case arises from Plaintiff’s work-related injury while working for Defendant, Dillard’s Inc. The injury occurred in Oklahoma after February 1, 2014, and its adjudication is governed by the Oklahoma Employee Injury Benefit Act, 85A O.S. § 200-213 (OEIBA).
	2. Dillard’s, on the date of the accident, chose to satisfy its statutory obligation to provide benefits for its injured workers by becoming a QUALIFIED EMPLOYER under the OEIBA and developing its own benefit plan.
	3. Dillard’s has, in its Motion for Summary Judgment, chosen to characterize its benefit plan as governed by the Employee Retirement Income Security Act (ERISA). However, the OEIBA, state law, prescribes specific statutory requirements for benefits to be afforded injured workers.
	4. Becoming a Qualified Employer is simply an alternative way of securing benefits for injured workers in Oklahoma. Participation in an ERISA plan does not relieve Dillard’s of its legal obligation to obtain either a workers’ compensation insurance policy from an authorized insurance carrier, secure a self-insured permit, or become a Qualified Employer. 85A O.S. § 35(A)(1). 
5. A Qualified Employer continues to be part of the state workers’ compensation system and enjoys immunity from common law tort actions, an exclusive remedy given employers who are part of a state workers’ compensation statutory system. 85A O.S. § 209.
	5. Any plan that is maintained solely for the purpose of complying with workers’ compensation laws is exempt from ERISA, 29 USC § 1003(b)(3). Combining workers’ compensation coverage with other benefits in an ERISA plan does not preempt state regulation of workers’ compensation coverage. See Kemp v. Dayton Tire and Rubber Co., 435 F.Supp 1062 (WD Okla. 1977), holding that a workers’ compensation retaliation claim “must be considered part of the workmen’s compensation laws of Oklahoma for the purpose of removability set forth in 28 USC § 1445(c).” See also Shaw v. Delta Airlines, 463 U.S. 85 (1983) and Fort Halifax v. Coyne, 482 U.S. 1 (1987).
	6. The appeal of an adverse determination of benefits under a Qualified Employer’s benefit plan is provided for by state law. Clearly, 85A O.S. § 211 mandates that the Workers’ Compensation Commission review the case once the administrative remedies in the benefit plan are exhausted. Then, the Commission’s decision can be appealed to the Oklahoma Supreme Court. 85A O.S. § 211 (in part):
5. If any part of an adverse benefit determination is upheld by the committee, the claimant may then file a petition for review with the Commission sitting en banc within one (1) year after the date the claimant receives notice that the adverse benefit determination, or part thereof, was upheld. The Commission en banc shall act as the court of competent jurisdiction under 29 U.S.C.A. Section 1132(e)(1), and shall possess adjudicative authority to render decisions in individual proceedings by claimants to recover benefits due to the claimant under the terms of the claimant’s plan, to enforce the claimant’s rights under the terms of the plan, or to clarify the claimant’s rights to future benefits under the terms of the plan;
6. The Commission shall rely on the record established by the internal appeal process and use an objective standard of review that is not arbitrary or capricious. Any award by the administrative law judge or Commission shall be limited to benefits payable under the terms of the benefit plan and, to the extent provided herein, attorney fees and costs; and
7. If the claimant appeals to the Commission and any part of the adverse benefit determination is upheld, he or she may appeal to the Oklahoma Supreme Court by filing with the Clerk of the Supreme Court a certified copy of the decision of the Commission attached to a petition which shall specify why the decision is contrary to law within twenty (20) days of the decision being issued. The Supreme Court may modify, reverse, remand for rehearing, or set aside the decision only if the decision was contrary to law.

	7. The issue of whether or not Claimant’s claim for benefits and her appeal to the Workers’ Compensation Commission is governed by ERISA has previously been ruled upon by the United States District Court for the Western District of Oklahoma. Dillard’s removed this claim from the Workers’ Compensation Commission. Subsequently, it is uncontroverted that the federal judge assigned to the case sustained Claimant’s Motion to Remand to the Workers’ Compensation Commission.
	8. 85A O.S. § 74(A) creates a rebuttable presumption that the Workers’ Compensation Commission has jurisdiction over work-related injuries:
In any proceeding for the enforcement of a claim for compensation, there shall be a rebuttable presumption that:

1. The Commission has jurisdiction;

SUMMARY
	The workers’ compensation claim of Claimant is clearly a state law claim, subject to the Oklahoma Employee Injury Benefit Act. The legislature clearly intended that appeals from adverse benefit decisions of a Qualified Employer be appealed to the Workers’ Compensation Commission, with review by the Oklahoma Supreme Court. 
	Claimant prays for an order from the Commission that this claim is not governed by ERISA and that the appeal of the adverse benefits determination proceed.
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MULTIPLE MOTIONS OF CLAIMANT

	COMES NOW the Claimant and makes the following Motions in regard to its appeal of the adverse benefits determination by Respondent. Such appeal is governed by 85A O.S. § 211.

Motion for a Trial De Novo
	The Claimant requests the opportunity to present the testimony of the Claimant, expert witnesses, and other evidence as allowed for employees of Oklahoma employers who have not become Qualified Employers. See 85A O.S. § 71, 72. “In making an investigation or inquiry or conducting a hearing, the administrative law judges and the Commission shall not be bound by technical or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this act. The administrative law judges and the Commission may make such investigation or inquiry, or conduct the hearing, in a manner as shall best ascertain the rights of the parties.” 85A O.S. § 72.
	Specifically, Claimant requests that the Commission hear testimony of the Claimant, testimony of a medical expert, accept additional medical evidence, and accept updated medical reports on the condition of the Claimant. In addition, Claimant requests the right to cross examine any witnesses utilized in the presentation of Respondent’s case. Upon conclusion of the trial de novo, Claimant requests that the Commission, taking into consideration the entire record of the case, including evidence introduced at the trial de novo, make a determination of which party has proven its allegations by a preponderance of the evidence. See 85A O.S. § 71.

Motion to Present Testimony of Expert Witness
	The Claimant requests the opportunity to present the testimony of Michael Clingman, an expert witness in the field of workers’ compensation, to compare the Benefit Plan of the Respondent and benefits and procedures accorded employees of Oklahoma employers who have not opted to become Qualified Employers.

Motion for an Independent Medical Examination
	Claimant requests the Commission appoint an Independent Medical Examiner to physically examine the Claimant, perform diagnostic tests, and opine as to causation of Claimant’s injuries, and the need, if any, for reasonable and necessary medical treatment, and the existence of residual permanent partial disability, if any. 85A O.S. § 112 authorizes the Commission to appoint an IME in cases of injured workers of employers who have not opted out to become a Qualified Employer.

Motion to Cross Examine Witnesses of Respondent
	Claimant requests the opportunity to cross examine, at a deposition under oath, any witness whose opinion has been relied upon by Respondent to deny any benefit under the Employer’s Benefit Plan. 85A O.S. § 75 states, “The Commission may cause depositions of witnesses to be taken in such manner as it may direct.” For injured workers of employers not opting out to become a Qualified Employer, a medical report or record can be objected to, and cannot be introduced into the record unless the opposing party has the right of cross examination.” 85A O.S. § 72.
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